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Revamp of SFC Post Authorisation Process for Retail Funds

Introduction

On 30 June 2017, the Securities and Futures Commission (SFC) announced a revamped process to enhance the processing of post
authorisation applications of SFC authorised funds in Hong Kong (Revamped Post Authorisation Process). The new regime came into
effect on 1 August 2017, and the first 6 months will be a pilot period during which the SFC will gather feedback on how the process can
be further refined.

In Hong Kong the issuance of any advertisement to the public in respect of funds is prohibited under the Securities and Futures
Ordinance (SFO) unless within an exemption, including where the advertisement concerned is approved by the SFC. In practice the SFC
will only approve advertisements of funds which it has authorised for retail distribution on application of the relevant fund or its manager.

The Revamped Post Authorisation Process follows the SFC’s launch of the revamped fund authorisation process in May 2016. Like the
revamped fund authorisation process, the Revamped Post Authorisation Process adopts a two-streamed approach and a lapse policy with
an aim to enhance the processing of applications for post authorisation changes (including scheme changes, terminations, mergers and
withdrawal of authorisations) and authorisation of revised offering documents of SFC authorised funds (Applications). The SFC is of the
view that this approach will increase transparency of the process, enable investors to be informed of post authorisation changes in a
timely manner and will allow the SFC to make more efficient use of their resources in performing their regulatory functions. The SFC has
updated its frequently asked questions (FAQs) on Post Authorisation Compliance Issues of SFC authorised Unit Trusts and Mutual Funds
to provide more information and guidance on the Revamped Post Authorisation Process.

This Oversight takes a brief look at the background and highlights key differences between the old and new regimes that asset managers
should be aware of.

Background

Pursuant to Chapter 11 of the SFC’s Code on Unit Trusts and Mutual Funds (UT Code), certain changes relating to an SFC authorised fund
and its offering documents will require the prior approval of the SFC. Chapters 11.1 and 11.1A of the UT Code provide that certain
changes to a fund (Scheme Changes) require the prior approval of the SFC and at least one month’s advanced notice to investors before
they are effective. Chapters 11.4 and 11.5 of the UT Code also provide that notices in relation to withdrawal of authorisation,
termination and merger should be approved by the SFC.

In June 2013, the SFC introduced measures to streamline the processing of Scheme Changes which were “Immaterial Changes” – namely
changes that do not amount to a material change to the fund, do not change or increase the fund’s overall risk profile, and do not
materially prejudice the rights or interests of investors. Such Immaterial Changes and consequential amendments to offering documents
would not require the SFC’s approval or advanced notice to investors. The SFC provided illustrative examples of what it considers to be
Immaterial Changes by way of FAQs, including clarifications or enhancements of a fund’s investment objective, policies or restrictions;
changes to a fund’s dealing deadline or frequency; reduction of fees or charges; and the frequency and/or rate of dividends payments. In
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addition, the scope of Immaterial Changes also covers alterations to constitutive documents which solely reflect changes that do not
require the SFC’s approval.

For all changes that are not Scheme Changes (save for withdrawal of authorisation, termination and merger), the SFC’s prior approval will
not be required. Fund managers should inform holders as soon as reasonably practicable of any information concerning the fund which is
necessary to enable holders to appraise the position of the fund. Offering documents can be updated to reflect such changes without
further SFC authorisation, and should be filed with the SFC within one week from the date of issuance, after which it will be subject to
post-vetting by the SFC.

Under the previous post authorisation process, there was no formalised timeline in respect of Applications which require the SFC’s prior
approval. Fund managers who wished to implement a Scheme Change to an SFC authorised fund, or terminate, merge or withdraw the
SFC authorisation of a fund were required to submit an Application to the SFC, and the SFC would in general issue their requisitions within
7 business days of receipt of the Application. The SFC rarely returned an Application (there was no official policy whereby substandard
Applications would be returned or rejected), no formal response time limit was imposed on applicants, and there was no prescribed time
limit within which an Application must be approved by the SFC.

As a result of the lack of a formalised timeline, it was often difficult for fund managers (especially overseas fund managers) to manage
project timelines in the event of material changes to an SFC authorised fund. It was uncommon for projects to be delayed or postponed
due to uncertainties with the SFC post authorisation process and the time required for the SFC to approve an Application.

Revamped Post Authorisation Process
The Revamped Post Authorisation Process involves the following key areas which differ significantly from the previous regime:

 a two-streamed approach to reviewing applications, with a formalised timeline

 revamped SFC application forms and filing forms relating to Scheme Changes and revised offering documents

 standard confirmations

 the use of conditional authorisations and increased post-vetting by the SFC

The Revamped Post Authorisation Process applies to Applications for Scheme Changes, withdrawal of authorisation, termination and
merger. Note that it does not apply to any Mandatory Provident Fund products that is authorised only pursuant to the SFC’s Code on MPF
Products, such as Mandatory Provident Fund schemes, constituent funds, pooled investment funds not offered to retail investors.

Two-streamed approach

Under the new regime the SFC categorises Applications into either (1) Standard Applications or (2) Complex Applications. The following
types of Applications will be processed as Complex Applications:

 New and/or change of appointment of key operators, namely:

 Management company or delegated investment manager(s);

 Trustee/custodian; and/or

 Hong Kong representative (in the case of overseas funds), each of which is not currently acting in the relevant capacity for any
SFC authorised funds;

 Change of place of domicile of SFC authorised funds;

 Merger of SFC authorised funds (including merger of share classes);

 Termination of SFC authorised funds involving specific issues, considerations and/or circumstances (including termination of share
classes) (examples provided in the FAQs include situations where there are unresolved tax issues or pending tax clearance or where
the underlying investments cannot be liquidated due to trading suspension); and

 Where there are material issues and/or policy implications relating to the Application (examples provided in the FAQs include a
change of investment policy from investing non-extensively to extensively in financial derivative instruments, or a change to an index
which is not currently adopted by any existing SFC authorised unlisted index fund or exchange traded fund).

In general, all applications other than those which are deemed to be Complex Applications will be processed as Simple Applications. The
SFC has the discretion in determining the type of application (i.e. whether it is a Simple Application or Complex Application) for the
purpose of processing an Application.

If an Application contains multiple changes which fall under both the Simple Application steam and the Complex Application stream, then
the whole Application will be processed as a Complex Application.
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Post Authorisation Process

Unlike the previous regime where there was no official policy whereby “substandard” Applications would be returned or rejected, the SFC
reserves the right under the Revamped Post Authorisation Process to return an Application which it deems to be incomplete and/or if the
Application fails to meet applicable regulatory requirements. For example, the SFC may return an Application in circumstances where it is
not satisfied with the completeness or sufficiency of the information contained in the Application, if it considers that the documents
submitted are not in good order or otherwise not suitable for clearance (e.g. mis-classification of Scheme Changes) or where the
Application documents do not in any material respect meet the applicable requirements.

If an Application is in good order and is accompanied by all the necessary documents in support of the Application that meet the
applicable regulatory requirements, SFC authorisation or approval may be granted within 14 business days from the date of receipt of the
Application, without the SFC issuing any requisitions. Otherwise, the SFC will issue its first set of requisitions (First Requisitions) within 14
business days from the date of receipt of the Application.

Like the revamped authorisation process, an Application will be subject to a time lapse policy and response time limit. The time lapse
policy and response time limit differs for Simple Applications and Complex Applications. Unless SFC approval is granted within 14
business days from its receipt, the processing of Simple Applications and Complex Applications will be subject to a maximum permitted
processing time period of 2 months and 6 months respectively from the date of the First Requisitions (Lapse Period). Upon expiry of the
Lapse Period, the Application is deemed withdrawn and a fresh Application is required.

In respect of Complex Applications, Applicants are required to provide proper, complete and substantive responses to the SFC within 14
business days from the SFC’s First Requisitions. Thereafter, the SFC will issue each set of subsequent requisitions within 7 business days,
and applicants will be required to respond to each set of such subsequent requisitions within 10 business days. In respect of Simple
Applications, Applicants are required to provide proper, complete and substantive responses to all outstanding requisition(s) to the SFC’s
satisfaction within 2 months from the SFC’s First Requisitions (applicants should note that this may involve several rounds of requisitions,
and so sufficient time should be catered to ensure that the SFC’s requisitions are satisfactorily addressed/resolved within the 2 month
Lapse Period).

The SFC reserves the right to refuse an Application if the applicant does not respond or fails to address the SFC’s requisitions to the SFC’s
satisfaction within the relevant response time limit. In addition, the Application will lapse if approval or authorisation is not granted within
the applicable Lapse Period, unless an extension is granted in exceptional circumstances. In general, the SFC says that it will strictly
enforce the Lapse Policy and the response time limits, and will only grant an extension in limited cases with proper justifications (the SFC
has indicated that delays caused by, for example, long turnaround times attributable to liaison with overseas parties or other key
operating parties, or internal discussions within the fund manager, will not be sufficient grounds for extending the deadline). This is
consistent with its approach when the authorisation process was updated in 2016.

If an Application has lapsed or been refused, the applicant may re-submit the lapsed/refused Application provided that the Application to
be resubmitted is well prepared and in compliance with all applicable requirements and has properly addressed / resolved all outstanding
issues previously identified in the lapsed / refused Application.

The SFC may approve post authorisation changes or authorise a fund’s offering document subject to such conditions as the SFC
considers appropriate. Approval / authorisation will become effective when such conditions are fulfilled. Applicants will be required to
submit to the SFC a duly completed and executed letter of confirmation (which follows a standard template issued by the SFC)
confirming, amongst others, its agreement to all the conditions imposed by the SFC (which will normally be set out in the SFC’s approval /
authorisation letter) and that such conditions have been fulfilled and / or will be complied with (as the case may be) together with any
supporting documents / evidence within 2 months from the date of such letter. The SFC may consider an extension to this deadline if the
applicant has a good reason (for example, for funds that are primarily regulated by an overseas regulator, additional time may be required
for the formal written approval from the home regulator regarding the Scheme Change(s) and/or offering documents).

In light of the imposition of the Lapse policy and response time limits for the processing of Applications, the SFC urges fund managers to
practically assess the time required to respond to the SFC’s requisitions on multiple applications (including applications for new fund
applications) under their respective timelines and to ensure that all outstanding issues can be addressed to the SFC’s satisfaction within
the applicable timelines.
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Approved pooled investment funds

Applications relating to approved pooled investment funds offered to retail investors will also be subject to the two-stream approach, the
applicable response time limits and Lapse Policy as mentioned above. However, as post authorisation applications relating to approved
pooled investment funds are also subject to approval / authorisation from the Mandatory Provident Fund Schemes Authority (MPFA), the
SFC will in general grant an approval-in-principle (AIP) within the applicable Lapse Period (provided that the applicant has addressed all
the SFC’s requisitions (if any) to the SFC’s satisfaction, and that the Application complies with all applicable regulatory requirements under
the UT Code and the SFC Code on MPF Products).

To obtain the SFC’s final approval / authorisation, an applicant will have to submit a duly completed and executed letter of confirmation
(which follows a standard template issued by the SFC) confirming that the approval of the MPFA has been obtained, and that there are no
subsequent or additional change(s) after the issue of the AIP which is/are subject to the SFC’s prior approval. In the event that there are
such changes after the issue of the SFC’s AIP which requires the SFC’s prior approval, the AIP will cease to have effect. The applicant will
be required to re-submit the Application again, and the SFC will consider the re-submitted Application as a whole new application.

Notices in relation to Scheme Changes

According to Chapter 11.2A of the UT Code, notices in relation to Scheme Changes do not require the SFC’s prior approval. Prior to the
Revamped Post Authorisation Process, however, it was common practice for fund managers to submit draft notices to the SFC in support
of Applications for Scheme Changes. The SFC would review such notices in a great level of detail and would often provide many rounds
of comments on the notice before approving the Scheme Change.

Under the Revamped Post Authorisation Process, notices relating to Scheme Changes will not need to be approved by the SFC prior to its
issuance. However, the SFC expects applicants to submit a draft notice in support of Applications which are Complex Applications, and
may provide guiding comments on the disclosure in the notice. No revised notice needs to be submitted to the SFC after such guiding
comments (if any) are incorporated.

For Simple Applications, the draft notice will not need to be submitted to the SFC (unless specifically required by the SFC), but the salient
terms of the proposed Scheme Change must be set out in the SFC’s prescribed Application Form for Scheme Change(s) (Application
Form). The SFC will then post-vet the notice after its issuance to ensure that all the key features set out in the Application Form are
adequately disclosed in the notice.

To facilitate fund managers in preparing notices, specific illustrative examples of key information or disclosure which the SFC expects to
be included in the notices on Scheme Changes are set out in the FAQs.

For the avoidance of doubt, Scheme Changes are expected to be approved by the SFC prior to the issuance of the relevant notice to
holders. In addition, notices that are currently subject to the SFC’s prior approval (i.e. notices on merger, termination and withdrawal of
authorisation) will still be subject to the SFC’s prior approval.

Revision of Offering Documents

Prior to the Revamped Post Authorisation Process, any changes made to the offering documents of a SFC authorised funds do not need
to be annotated in the offering documents itself. Previously any changes were listed in the relevant SFC application form or SFC filing
form (as the case may be) and referenced to the page number of the revised offering documents where the revisions were made.

Under the Revamped Post Authorisation Process, changes made to offering documents to reflect Scheme Changes which are subject to
the SFC’s prior approval (including consequential amendments) must be shown as mark-up, with such changes annotated clearly in the
revised offering documents for the SFC’s approval. The nature or brief details of such changes must also be set out in the Application
Form at the initial submission of the Application. The intention of this requirement to annotate the revised offering document is to
expedite the authorisation of revised offering documents.

For Immaterial Changes or changes which do not fall under Chapter 11.1 of the UT Code, annotation of the revised offering documents
will not be required. However, the applicant must set out the relevant section number or heading of the section where such changes have
been made in the relevant SFC filing form (rather than the page number of the offering document) to facilitate the SFC to conduct post-
vetting.
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New forms and confirmations

To facilitate the implementation of the Revamped Post Authorisation Process, the SFC has issued a new set of SFC application forms and
filing forms for Scheme Changes and revision of offering documents. In addition, the SFC has issued a set of standardised templates of
confirmations of compliance to facilitate the submission of Applications for Scheme Changes in relation to changes to the constitutive
documents and changes to the key operators (i.e. the management company and/or its delegates, the trustee/custodian and the Hong
Kong representative) of the SFC authorised funds. The new SFC forms and the standard confirmations have been designed to assist in
streamlining the post authorisation application process and improve the efficiency of the approval of revised offering documents.

A point to note is that the SFC forms and the standard confirmations should be executed by a senior ranking executive of the fund
manager (or an appropriate person designed by senior ranking executive of the fund manager).

Post-vetting and regulatory action

While the changes made under the Revamped Post Authorisation Process aim to speed up the post authorisation approval process by
improving the quality of applications and thus the efficiency of the entire review process, the SFC will at the same time put greater
emphasis on the post-vetting of scheme changes (both those which require the SFC’s prior approval and those that do not) and the
revision of offering documents of SFC authorised funds, to ensure compliance with all applicable regulatory requirements. The SFC may
make follow up enquiries or take other regulatory action where necessary in case of non-compliance.

In practice, this means that instead of focusing its efforts in vetting notices and revised offering documents at the pre-approval stage, the
SFC will shift the responsibility to fund managers and will rely more heavily on fund managers to ensure that they duly discharge their
compliance responsibility and comply with all applicable regulatory requirements at all times.

Conclusion
Like the revamped fund application process, the SFC is trying to move away from a lengthy and involved pre-authorisation vetting
process. The SFC intends instead to put greater emphasis on the post-vetting of approved Scheme Change applications and/or authorised
revised offering documents. Practically speaking, this will hopefully mean that the SFC’s review of Applications will be more focused, and
less time will be spent on the minor (and arguably unimportant) details of an Application.

The imposition of the Lapse Policy and response time limits may also provide fund managers of SFC authorised funds (in particularly
overseas funds which are primarily regulated by an overseas regulator) with more clarity in terms of the time required for the SFC to
approve an Application, which in turn can facilitate internal planning and management of project timelines for upcoming changes to a
fund. However, it remains to be seen whether the SFC will take a stringent approach in screening Applications before they are accepted
and returning Applications which they deem to be sub-standard (which they rarely did prior to the Revamped Post Authorisation Process)
in order to meet the target deadlines.

Over time, it is hoped that the revamp of the post authorisation process will enhance the efficiency of processing post authorisation
changes and will enable fund managers to effectively manage ongoing changes and updates to their SFC authorised funds
documentation in a co-ordinated and more predictable way.
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